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CONFERENCE REPORTS
ARE STATES STILL IN CHARGE?
AMERICAN BAR ASSOCIATION
SECTION OF ENVIRONMENT, ENERGY, AND RESOURCES
22ND ANNUAL WATER LAW CONFERENCE
San Diego, California

February 19-20, 2004

DAY ONE
THURSDAY
KEYNOTE ADDRESS: THE EVOLUTION
OF STATE/FEDERAL RELATIONS IN
WESTERN WATER LAW.

Roderick E. Walston, Acting Solicitor of the United States
Department of the Interior, delivered the keynote address. Mr.
Walston brought with him a unique perspective through which he
provided an overview of this year's topic, as he has held a number of
prominent positions on both sides of the state-federal fence. Before
joining the Interior Department, Mr. Walston served as Deputy
Attorney General and later Chief Assistant Attorney General for the
State of California. While serving the State, Mr. Walston handled
many important natural resource and water law cases, including seven
cases in the United States Supreme Court. After leaving in 1999, he
served as General Counsel of the Metropolitan Water District of
Southern California. In 2002, he was appointed Deputy Solicitor of
Interior.
Mr. Walston's address, entitled "Evolution of State-Federal
Relations in Western Water Law," provided a historic backdrop for the
conference.
Developing its theme from Justice Holmes' famous
statement, "The life of the law has not been logic: it has been
experience," the speech focused on how the history and national
experience of the United States shaped the nation's water laws. Not
limited to a strict history, the keynote address also set the stage for
upcoming speakers by illustrating the role our national history and
experience plays in current state-federal controversies, such as South
Florida Water Management District v. Miccosukee Tribe and Rio Grande
Silvery Minnow v. Keyes, as well as in the recent state-federal partnership
regarding the Black Canyon of the Gunnison National Park federal
reserved water right.
In describing the history of the state-federal relationship, Mr.
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Walston defined three eras-those of unchallenged state primacy,
federal expansion and development, and of federal environmental
laws. During the era of unchallenged state primacy the federal land
policy was geared towards acquiring and disposing of natural
resources. In this era western territories and states abandoned the
common law riparian doctrine of the eastern states in favor of the
prior-appropriation doctrine. Further, under the federal land policy
of the time, water rights were severed from public lands, along with
federal control of the resource.
The second era, that of federal expansion, was marked by the
Reclamation Act, by federal land reservations, and by the reserved
rights doctrine. Increased federal activity raised questions over the
federal government's responsibility to comply with state law. Mr.
Walston discussed how the Supreme Court, through Californiav. United
States, United States v. New Mexico, and Congress, by way of the
McCarran Amendment, answered this question and defined the statefederal relationship. He then spoke over the current Black Canyon of
the Gunnison National Park reserved right agreement, where, in
exchange for a lesser federal reserved right, the State of Colorado has
agreed to assert a state instream flow right through the Park, and of his
belief that this agreement is consistent with New Mexico and the
McCarran Amendment.
He then described the current era of federal environmental laws
and the legal conflicts arising from the relationship between water
quantity and water quality. Mr. Walston discussed the then pending
Miccosukee Tribe case, and its implications for large federal water
projects. He also spoke of recent Supreme Court cases which suggest
two constitutional limits on federal environmental regulation: that
certain federal environmental regulations may exceed Congress's
commerce clause power, and such regulation can give rise to an
unconstitutional taking.
In conclusion, Mr. Walston stated his belief that our national goals
reflect the interest of our citizenry. With regards to western water law,
he described the federal-state relationship as a unique system
developed from a unique experience. As illustrated in the Black
Canyon of the Gunnison settlement, it is a system that leaves room to
accommodate federal, state, and local interests.
PLENARY SESSION PRESENTATIONARE FEDERAL AGENCIES INTRUDING
OR FILLING THE VOID?

Dr. Robert Lohn, Regional Administrator for the Northwest
Region of the National Marine Fisheries Service in Seattle Washington
gave this presentation. Dr. Lohn argued that Federal Agencies help
states rebalance water rights and water uses. He also argued that the
way that various parties to a water dispute approach a problem
determines the effectiveness of the solution.
Dr. Lohn argued that the Endangered Species Act ("ESA")

WATER LAW REVIEW

Volume 7

provides stimulus for settling water disputes because its application
forces the government to apply water to inequitable and unfair uses.
By taking away water from irrigation districts to ensure the survival of a
species, the government can cause farms to lose their loans, decrease
land values, and allow third parties to intervene in local affairs. On the
other hand, when localities act to control water use by creating plans,
they can avoid government application of the ESA and intervention by
third parties.
Dr. Lohn believes that the best solution for water disputes is
subbasin and watershed planning. This sort of planning identifies the
biological requirements of the watershed or sub basin, and develops
methods of limiting use and balancing interests that are locally
acceptable.
Finally, Dr. Lohn argued that the way parties approach water
problems determines the success of solutions they reach. When the
Federal Government takes aggressive, litigation oriented approaches, it
This approach destroys the
meets with resistance from locals.
possibility for cooperative solutions. In other cases, where groups
undertake collaborative efforts from the start they made cooperative
solutions possible.
PLENARY SESSION PRESENTATIONSTATE ADMINISTRATION AND BUREAU OF
RECLAMATION CONTRACTS FOR
IRRIGATION: HASTA LA VISTA, BABY!
RIo GRANDE SILVERY MINNOW V. KEYS
Many claim the Tenth Circuit's January 2004 Rio Grande Silvery
The
Minnow v. Keys decision left more confusion than clarity.
interplay between conflicting areas of environmental and water law
gives rise to the confusion. The legal confrontation among the state
administration of water rights, federal reclamation contracts, and
environmental regulations marks one of many ways water law
continues to morph; it also produced one of the most spirited
discussions of the 2004 Water Law Conference.
The crowd erupted in laughter as John Stomp, the Water
Resources Manager for the Public Works Department of Albuquerque,
New Mexico began his speech: "We support the Silvery Minnow, we
As might be
just don't support the minnow taking our water."
expected, the conflict between protecting species and providing water
Albuquerque is confronting the same
permeated his discussion.
resource problems most large western cities now face: increased
demand from booming populations, drought, and environmental
protection make the management of water increasingly more difficult.
Albuquerque has responded with a heavy focus on conservation. Since
1995, the city has reduced its use by 28%.
Heavy groundwater
Nonetheless, problems still abound.
depletions have caused land subsidence; further subsidence is
expected. In-stream flows necessary to protect the Silvery Minnow
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have also reduced available supply. In response, Albuquerque has had
to adapt and adapt quickly. Through a captive breeding program,
habitat projects, collaborative programs, and the removal of non-native
species, the city has been able to address the Silvery Minnow issue
while still providing for its residents. No doubt, the challenges will
continue to morph, but Albuquerque's experience will pave the way
for many other western cities confronting the interplay among state
administration, federal reclamation contracts, and environmental
regulations.
Laird Lucas, Executive Director for Advocates of the West, a nonprofit environmental organization based in Boise, Idaho responded
with the most theatrical presentation of the conference. Rather than
stand behind the podium, he walked among the participants freely
challenging both the Bureau of Reclamation and the City of
Albuquerque whom he stated are merely presiding over the extinction
of the Silvery Minnow. Nonetheless, he offered praise for New
Mexico's Governor and master-negotiator Bill Richardson, who
spearheaded negotiations among the major users in the Middle Rio
Grande basin in late 2003. He was also quick to point out that federal
agencies declined to participate in the discussions. Both actions
prompted his call for the future: (1) federal government involvement
in the settlement discussions; (2) increased efficiency in agricultural
irrigation; (3) programs to provide incentives for farmers to conserve
or market water; (4) habitat restoration; and (5) storage and release of
water to ensure flows necessary for habitat protection. In essence, the
complications the City of Albuquerque faces can only be met with
multiple solutions, perhaps as complex as the problem.
Jennifer Gimbel concluded for the Bureau of Reclamation, taking
the place of Bureau of Reclamation Commissioner John Keys who was
unable to attend the conference.
Ms. Gimbel also focused her
discussion on the difficulties managing and supplying water amidst
drought and intense litigation. She pointed out that the Rio Grande
Compact intensifies the difficulties; the compact provides little
discretion for the reallocation of water for endangered species
purposes. Further, even if sufficient quantities are available to protect
species, the quality and temperature of water delivered may not be
adequate for protection.
As with the prior speakers, despite their different points of view,
the session offered one clear point. The difficulty of managing water
resources in the West is increasing at a furious pace. Whether
attempting to provide water sources, protect endangered species, or
negotiate the conflict between the two, the experiences of those
working through the issues related to the management of the Rio
Grande are a harbinger.
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BREAK OuT SESSIONNEW RULES TO AN OLD GAME:
CHALLENGES AND CHANGES IN
ADMINISTRATION ON

BIG RIVER SYSTEMS

In this session, the panelists compared the management of the
Missouri and Colorado Rivers and focused on the successes in
managing the Colorado River to analyze the shortcomings of the
Missouri's management. Janice Schneider offered six examples of why
the Missouri River is "broken":
(1) There is a major rift between upper and lower basin interests;
(2) Unaddressed environmental issues are beginning to drive
system-wide operational decisions;
(3) Tribal issues have not been framed, much less addressed
(4) No effective "law of the river"-changing needs/interests of
states, tribes and feds are difficult to accommodate
(5) Big time disputes in the "federal family" (between the Army
Corps of Engineers and the US Fish & Wildlife Service)
(6) Every year is an adventure; political power plays are routine;
stakeholder-based decision-making is a distant dream.
In each of these areas, Ms. Schneider contrasted the Colorado and
Missouri Rivers to highlight the need for a "Law of the River" for the
Missouri. She emphasized the need for more unified management
because the Army Corps of Engineers, operating under a stale Master
Manual, remains the "king of the river," but remains in conflict both
with states on the river and the US Fish & Wildlife Service. In contrast,
she pointed out, there is a level of collaboration in the management of
the Colorado that exists between the states and the federal
government that is totally absent from the Missouri, a collaboration
that won't exist without a major overhaul.
David Cookson, who works for the Nebraska Office of the Attorney
General, continued with specific examples of the problems faced on
the Missouri. To provide one example of the conflict surrounding the
management of the Missouri, he focused on issues related to
protecting endangered species like the pallid sturgeon, piping plover,
and least tern through modification of flow rates. Mimicing the
When, for
natural hydrograph has proved incredibly difficult.
example, the Corps of Engineers developed a Biological Assessment
that included flow changes, the state of Missouri was outraged with the
proposed solution. In response, the Corps developed a mechanism for
protecting species without flow modification, a mechanism that that

1. David J. Hayes & Janice M. Schneider, Latham & Watkins, Big River Systems:
Challenges and Changes at 6-7 (2003) (on file with the University of Denver Water
Law Review).
2. Id.atl4.
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the upstream states found unsatisfactory. In attempting to meet each
state's needs and protect the species, any management plan also has to
ensure protection of water quality and prevent temperature spikes.
Again, as Ms. Schneider pointed out, the complications of managing
the Missouri are multiple; collaboration is the key to their resolution.
Mike Pearce, who works for Fennemore Craig in Phoenix, Arizona,
finished the panel discussion providing an overview of the
management of the Colorado River. He focused his discussion on
Secretary of the Interior Gale Norton's recent efforts to enforce
compact requirements.
BREAK OUT SESSIONONCE QUANTIFIED, WHO ADMINISTERS

WATER RIGHTS ON NATIVE AMERICAN
RESERVATIONS AND PUEBLOS?

The first speaker was Harry "Skip" Johnsen, an attorney whose
practice focuses on federal Indian law. He has represented the
Colville Confederated Tribes and currently represents the Lummi
Nation as a partner at Raas, Johnsen & Steun, P.S. of Bellingham,
Washington.
In Mr. Johnsen's opinion, the answer to the
administration question depends upon the source of those rights. He
began by noting that absent congressional intent to the contrary, state
law generally does not apply to tribes, tribal members, and property
located within the boundaries of Indian reservations. However, the
administration question becomes difficult when it concerns nonIndian water rights within reservation boundaries. Mr. Johnsen
discussed the impact of three major federal statutes-the Allotment
Act, Public Law No. 280, and the McCarran Amendment-have on
administration of these non-Indian rights. According to Mr. Johnsen,
these statutes neither changed jurisdiction over allotted lands, nor did
they indicate that administration of allotted lands would be transferred
to the states, and thus do not support state administration of federally
derived rights. Mr. Johnsen suggested that although states may not
administer tribal rights on reservations, they may or may not
administer non-Indian rights within reservations. The appropriate
entity for administering these rights should be determined by
examining the tribal ability to administer rights on the reservation (for
instance, whether a tribe has enacted a comprehensive system of water
management), the degree of impact non-tribal administration would
have on tribal rights, and on the degree of off-reservation impact
associated with those rights.
The next panelist, Paul G. Taggert of King & Taggert, Ltd., Carson
City, Nevada; provided the state perspective. Prior to entering private
practice, Mr. Taggert was a District Attorney for the State of Nevada.
In Mr. Taggert's view, the administration question should be
considered in light of Congress's express preference, by way of the
McCarran Amendment, that the United States participate in state
court proceedings regarding the administration of state-decreed water
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rights. Mr. Taggert's presentation focused on his participation in a
recent Ninth Circuit case, State Engineer v. South Fork Band of the TeMoak Tribe. This case arose over a conflict between the State of Nevada
and the Tribe over which entity had authority to administer triballyheld, state-decreed water rights on the Te-Moak reservation. The
Ninth Circuit held that the state court that decreed the Tribe's water
rights had exclusive jurisdiction over the proceedings related to the
administration of those rights and that the McCarran Amendment
applies retroactively to water rights decreed before its enactment. Mr.
Taggert stressed the importance of the Ninth Circuit's McCarran
Amendment holding. Without a waiver of the United States and
Tribe's sovereign immunity, the state court's exclusive jurisdiction over
the decree would mean little. Mr Taggert spoke of legislative history
behind the McCarran Amendment and Senator Pat McCarran's prior
experience as a Nevada state judge, which included reviewing the
propriety of the decree at issue in the Te-Moak case. According to Mr.
Taggert, Senator McCarran's legislation was designed to address
precisely the type of state/federal conflict over water rights
administration that arose in the Te-Moak case. As on the Te-Moak
Reservation, where the federal government purchases state-decreed
water rights for a federal purpose, the United States and those
claiming rights through it are bound by, and must submit to state
administration of, that decree.
The last speaker, Pamela Williams, Director of the Secretary of the
Interior's Indian Water Rights Office, discussed the federal
government's policy of negotiating, rather than litigating, Indian water
rights claims. Ms. Williams described four generalized categories of
settlement approaches taken by the United States and Tribes that
address administration of tribal rights: (1) the minimalist approach,
which puts off administration issues until another day; (2) the multiprong approach employed in Arizona, which may address marketing
of settlement water or rely upon federal reclamation law or contracts
as a gap fillers; (3) the compact commission approach in Montana,
which often expressly address administration issues; and (4) the
unique approach of the Warm Springs Reservation in Oregon, where
all rights on the reservation, including non-Indian rights, are
administered by the Tribe. Ms. Williams emphasized that these
categories are not strictly defined; every Indian water rights settlement
is a unique response to local conditions, the needs of the Tribe, and
the needs of neighboring water users. In her experience, the issue of
administration does not present much of a problem when negotiating
settlements. Moreover, the negotiated approach has proved quite
successful in reducing administration conflicts.
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BREAK OUT SESSIONWATER, WATER EVERYWHERE,
BUT NOT A DROP TO DRINK:
CHALLENGES IN DEVELOPING

NON-TRADITIONAL SUPPLIES

Population increases and global warming both are having
tremendous impacts upon water use and supplies. As a result, multiple
non-traditional methods of supplying water have developed-many in
California because its water supply is neither consistent nor sufficient
to meet the needs of its huge population. These non-traditional
methods include desalination, groundwater storage, reclaimed water,
and decentralized wastewater management.
Peter M. MacLaggan, Vice President of Poseidon Resources
Corporation, began the presentation with a discussion about his
company's proposal to build a desalination plant at the Encina Power
Plant in Carlsbad that would supply 50 million gallons of drinking
water per day. He highlighted many of the positive attributes of
desalination plants: (1) less dependence upon imported water
supplies; (2) less dependence upon the vagaries of precipitation; (3)
improved quality; and (4) fewer environmental impacts than other
methods of supply.
Paul N. Singarella, an attorney with Latham & Watkins in Costa
Mesa, CA, continued the session with a discussion about two ways of
increasing supplies: groundwater storage and the reclamation and
reuse of wastewater. Groundwater storage allows the state to protect
against unpredictable climate and supply changes. Reclamation and
reuse of wastewater remains a new area of water development. It has
been difficult to create markets for reclaimed water and as a result, it
will be one method of supplying water that will continue to be
pursued, especially in times of severe drought.
Finally, George Tchobanoglous, a professor in the Department of
Civil and Environmental Engineering at the University of California,
Davis, concluded with a discussion of the reuse of treated wastewater
from decentralized systems. Rather then reclaiming water on a
regional level, decentralized wastewater management involves
individual homes, clusters of homes, and isolated communities. Once
this water is reclaimed, it is typically reused for agriculture and
landscape irrigation, although many other uses will surely develop in
the future, especially as treatment methods continue to develop.
BREAK OUT SESSIONENVIRONMENTAL WATER SETTLEMENTS:
CAN WE MAKE A DEAL?

Peter W. Sly, an attorney from Brooklin, Maine, chaired this panel
comprised of: Alf W. Brandt, the Assistant Regional Solicitor for the
United States Department of Interior in Sacramento, California, J.
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Michael Harty, the Director of West Coast Programs, CDR, Davis,
California, Richard Roos-Collins a Senior Attorney with the National
Heritage Institute, California Hydropower Reform Coalition, Berkley,
California, and Jeanne S. Whiteing an Attorney with Whiteing &
Smith, Boulder, Colorado.
Alf Brandt argued that parties should consider whether they want
the Federal Government involved in water settlement negotiations
because with federal participation come several limitations. These
limitations include: possible lack of authority for the negotiating party;
the Anti-Deficiency Act; existing legal obligations like the Endangered
Species Act; deference to states; and navigational servitude which gives
the Federal Government power over navigation and interstate
commerce. While Federal and State cooperation may be essential to
solving problems in basins, the two sides often refuse to work together
until a crisis occurs. Mr. Brandt argued that effective solutions require
anticipation of problems, and building constructive relationships using
techniques like mediation.
Jeanne Whiting argued that the states are not in charge of water
rights on Indian Reservations because Indian reserved rights are
distinct from other forms of water rights. Indian Tribes have made
better progress in reaching water settlements with state governments
than they have reaching settlements with the federal government.
Federal policy has also encouraged tribes to try to settle water disputes.
In these settlements the Federal Government has emphasized avoiding
liability, and avoiding mention of the Federal Government's trust
obligations. Tribes are required to waive water rights claims against
the federal government.
Richard Roos-Collins discussed settlement as a part of the FERC
licensing process. He argued that FERC prefers to issue licenses based
on the settlement process. This process requires the two parties to
negotiate the terms of the agreement, which in turn provides the basis
of the Federal license. The agency has a right to re-open the
settlement.
Typically these settlements include management
provisions to deal with disputes.
Michael Harty argued that in water disputes, the legal framework
may not directly cause conflict, but that legal solutions did not really
resolve the individual problems at the root of water disputes. Mr.
Harty argued that the positions of parties to a water dispute generally
have values imbedded within them, and these values contribute to
conflict. Collaboration seeks to satisfy all parties to the best degree
possible. These solutions focus on interests of the parties rather than
power or rights. As a result, collaborative problem solving offers the
possibility of solving for the individual human problems that the legal
framework cannot address.
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DAY TWO
FRIDAY
PLENARY SESSION PRESENTATIONETHICS ROUNDTABLE: ETHICALLY REPRESENTING
YOUR CLIENT IN CONCURRENT LITIGATION
AND SETTLEMENT NEGOTIATIONS

PLENARY SESSION PRESENTATIONOVERVIEW OF GLOBAL WATER
SUPPLY AND DEMAND

After an ethics roundtable focusing on the complexities involved
with representing a client in both litigation and settlement
negotiations in the same matter, Kenneth J. Warren, of Schorr and
Solis-Cohen LLP, introduced Marcia Macomber, Director of Program
Development, Universities Partnership for Transboundary Waters,
Oregon State University, Dept. of Geosciences, in Corvallis, Oregon.
Ms. Macomber discussed past and potential international conflict over
water resources.
To highlight the potential for conflict, Ms. Macomber pointed to
the 263 international water basins-basins that occupy two or more
countries-throughout the world. As an example, the Danube crosses
17 countries. Ms. Macomber reviewed the initial findings of a study
using technology to determine the potential for international conflict
over water resources. Included in the study were databases containing
reported water-related conflicts and water treaties. These findings
suggest that conflict occurs much less frequently than cooperation,
and where conflict does occur, it is typically mild; violent conflict is
rare.
Those parameters thought to suggest a high likelihood of conflict
turned out to be false. For instance, cooperation was typically greatest
among countries in arid regions. Factors that did indicate a higher
likelihood of conflict included sudden physical change, uncoordinated
development, and general animosity unrelated to water. As a result of
the study, Oregon State founded the Universities Partnership for
Transboundary Waters to encourage participation and organization in
developing a common framework to address potential conflict and
help avoid it in the future.
PLENARY SESSION PRESENTATIONHOT TOPICS FOR THE WATER PRACTITIONER:
DEALING WITH FEDERAL STATUTORY AND
REGULATORY RESTRICTIONS ON
STATE WATER RIGHTS

This panel was moderated by Kevin M. O'Brien of Downey Brand
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LLP, Sacramento California.
The panelists included Michelle
Diffenderfer of Lewis, Longman & Walker, P.A., West Palm Beach,
Florida, James M. Speer Jr. an Attorney from El Paso, Texas, and
Michael Van Zandt of McQuaid, Bedford & Van Zandt LLP, San
Francisco, California.
Michelle Diffenderfer discussed the South Florida Water Management
District v. Miccosukee Tribe of Indians case. This case addressed whether
pollutants within water that is a part of an interbasin transfer added to
water in another basin can constitute an "addition" under the Clean
Water Act. The Water District argued that addition meant discharge,
meaning that a pollution transfer would not constitute an addition
under the act, only pollutants added by the transfer station itself. The
Solicitor argued that the transfer constitutes an "addition" if the
station increases the pollutants in the water. This case has the
possibility to dramatically effect many water districts and interbasin
transfers, and cause many lawsuits. A decision by the Supreme Court is
expected soon.
James M. Speer was replaced, and his replacement discussed El
Paso v. El Paso County Water Improvement Dist. No. 1. In this case El Paso
is attempting to avoid paying for water by claiming a municipal statute
provides El Paso with a share of water from the Rio Grande. New
Mexico claimed that Federal law applied. Mr. Speer's replacement
argued that in this dispute between Texas and New Mexico, a Federal
role was essential because state law alone could not resolve the issues
involved, and because the Federal role protected the environment and
helped facilitate peace between the various users.
Michael Van Zandt argued that conflicts over water existed
throughout the West primarily because of the history of Federal
expansion and development. Van Zandt discussed the history of the
Federal role in the West, and how early statutes including the Taylor
Grazing Act and Bureau of Reclamation contracts provided users with
rights to use water.
These prior rights conflicted with the
environmental regulations passed by Congress in the 1970s and 1980s.
Arguably, newer federal laws like the Endangered Species Act that
interfere with vested rights affect a taking. To this point, lawsuits
challenging agency authority to interfere with vested rights have not
succeeded. There are a multitude of questions to be answered by
future litigation including the scope of the property right, what rights
must be compensated under the Fifth Amendment, whether this is a
physical or regulatory taking, and whether it is temporary or
permanent.
Plenary Session PresentationWorking Together: Examples of Cooperation
between State and Federal Agencies
The session opened with comments by moderator Elizabeth A.
Rieke of the United States Bureau of Reclamation. Ms. Rieke spoke of
her experience working on the CALFED Bay-Delta Program, the
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intricate, collaborative federal-state program that manages California's
San Francisco Bay and Sacremento-SanJoaquin Delta. She stressed
that gaining the local (and influential) business community's support
for the program was critical to its success.
The first two panelists, David Nawi and Stephen P. Saxton, both
private attorneys from Sacremento, California, discussed their
experiences with CALFED. Mr. Nawi provided a broad overview of the
CALFED project and the legal hurdles that obstructed its
implementation. He spoke of the over twenty state and federal
agencies with conflicting jurisdiction, the two massive water supply
projects (one state and one federal) with separate users and policies,
the differing state and federal regulatory structures, the fact that no
structure for state-federal cooperation existed, and he spoke of the
environmental groups and the Endangered Species Act deadline
which forced the state and the federal governments to the bargaining
table. Mr. Saxon's presentation focused on the difficulties associated
He also attributed the
with obtaining funding for CALFED.
Endangered Species Act with creating the impetus to get the state, the
federal government, and other stakeholders to negotiate a program to
address degradation of the Bay-Delta. According to Mr. Saxon,
another key to implementing CALFED was the leadership provided by
high-level, policy-making officials within the state and federal
government which created the necessary bridge between the state and
federal participants and shepherded the collaborative process.
Next, Charles B. Rich of the United States Department of the
Interior Solicitor's Office outlined a recent example of state-federal
cooperation in Colorado-the settlement over the federal reserved
right for the Black Canyon of the Gunnison National Park. Mr. Rich
described how in its initial application the federal government sought
a base flow through the park, as well as shoulder flows that would
encompass the natural hydrograph of the Gunnison River. However,
this initial strategy of asserting a large right presented real litigation
risks, given the federal government's past poor success rate in
obtaining large reserved rights in the state, and because it would
conflict with the operation of the Bureau of Reclamation's Aspinall
Unit, just upstream of the park. He then summarized the current
agreement whereby the federal government will only seek a base-flow
through the park, and the state would seek shoulder flows under a
state instream flow right. Although currently stalled pending a court
challenge by environmental groups, Mr. Rich heralded the settlement
as a triumph of federalism, in which a state has taken a role in
protecting a natural treasure within its boundaries.
The session, and the conference, concluded with a presentation by
Charles A. DeMonaco. Mr. DeMonaco has represented a number of
local, state and federal agencies over his career, and currently
represents the Florida Department of Environmental Protection, as
well as officials of the United States Department of Jusitice. His
presentation concerned his experiences with litigation over the Exxon
Mr.
Valdez oil spill and the restoration of Florida's Everglades.
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DeMonaco provided a broad overview of his role in, and the
importance of state-federal cooperation in, the negotiations that led to
a settlement over the Exxon Valdez spill. He then discussed the
Everglades, similarly stressing the need for state-federal cooperation,
and in addressing a question raised by the CALFED speakers, opined
that the "one voice" speaking for the federal government should be
the Justice Department. Mr. DeMonaco also devoted much of his time
to showing slides of the Everglades and its rich ecology. In so doing,
he illustrated that something else has a stake in the federal-state
relationship, and not only water users, bureaucrats, and attorneys
benefit when states and the federal government collaborate in finding
solutions to water quantity and water quality problems.

